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Amendments to the Divorce Act

Previous attempts at reform

December 1998:

wFinal reportrecommends
i substantial amendments to the
sde¢  Divorce Act

d
a

u»
Q)¢

&
>

December 2002:

December 2002:

wLaunch of théd-amily Justice wintroduction ofBill G22, which
Strategy mmmnd  died on theOrder Paper




Amendments to the Divorce Act

Legislative path

Q 22 May 2018 Q 30 Jan. 2019 Q 19 Feb. 2019 Q 17 June 2019 Q 21 June 2019

Introduction and Adoption at Report First reading in Adoption of Royal assent:

first reading in stage E Senate E committee report E Statutes of Canada,
\  House of : | | 2019, c. 16
. Commons i i i
—e ° ® ° ® ° ® 3 ° =

Second reading and
referral to the
Justice and Human
Rights Committee

Second reading and
referral to the Legal
and Constitutional
Affairs Committee

Coming into force
(except the
provisions relating
to language rights)

Third reading
(unanimous vote)

Third reading
(unanimous vote)

Oaoct. 2018 ¢)6Feb. 2010 )11 apr. 2019 ¢) 18 June 2019 ¢) 1 July 2020



Amendments to the Divorce Act

Why reform?

A Most recent substantial reform
over 30 yearsago(1985)

A It is important that family law
reflect the changing realities of
Canadian families

A As of 1 July 20182% of
Canadiansand 15% of Quebecers
were divorced

A Of the 5 million Canadians who
divorced or separated between
1991 and 201138% had a child
together

Family situation of children from-04 years old

P : Living with neithel
Living in a single

arent
parent family I» P 204

19%

Living in a blende
family
6%

Living with
2 bio or
adoptive
parents
73%

2016 Census: 5,817,085 children freid @ears old



Amendments to the Divorce Act

Changing realities

Single Fathers

w1976: approximately
one in 70 Canadian
singleparent
families was headed
by a father

w2015: increased to
approximatelyonein
10singleparent
families

Singleparent families

w2001 to 2016:
Increase of 34.5%

wCompared to 4.8%
for singleparent
families headed by a
women

wUltimately, however,
81% of these families
are headed by
women

az2zNB ae2z2A

wuUncontested orders
joint custody in 12%
of files before 2006
A 28% in 2014015

wContested orders
8% before 2006\
23% in 2014015



Amendments to the Divorce Act

Changing realities

Fathers more active In the
domestic sphere

w1986: 12% of total hours of
cleaningand other

domestic workdone by
men; 28% in 2015

wFathers devoting time to
help or care for children
app. 1/3 fathers in 1988,
1/2 fathers in 2015

Time spent on domestic activities among the
population aged 15 or over, Quebec, 2015

Allwomen 3h29
All men 2h27
Gapbetweenmen and 1h02
women

Mothers of childrenunder5 5h20
Fathersof childrenunder5 3h56

Gapbetweenmothersand 1h24
fathersof childrenunder5

Conseil du statut de la femme, 2018

In short, the distribution of family responsibilities is still not equitable in many families.



Amendments to the Divorce Act

Changing realities

Fewer and fewer marriages in
v dzSo6 SOX

Numberof marriages Quebe¢ 19712018

25000
50 000
45 000 st
40000
35000
30 000

25000

20 000
Conjoints de sexe opposé

15000

1971 1976 1981 1986 1991 1996 2001 2006 2011 2016

Note: Samesex marriages are allowed since 2004.
Source: Institut de la statistique du Québec

Xbut there are still a significant number of
families with married parents

Aln 2016, 40.4% (520,375) of Quebec
families consist of a married coupled,
compared to 30.1% (387 960) of
commonlaw couples and 29.5%
(379 210) of single parents

Aln 2018, 62.3% (52,233) of Quebec
babies are born to unmarried parents,
compared to 24.7% in 1985

AWhen at least one parent is a new
Canadian, majority of babies are born
to married parents: 74% in 2015



Amendments to the Divorce Act

8

Multi -parent and multi -generational households

Multi-generational households: 12016, 6.3% of Canadians
(2.2million) lived in a multgenerational household, where at least
three generations of the same family live together.




\} \ Today we have a better understanding

Amendments to the Divorce Act
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Amendments to the Divorce Act

8

Overview of amendments

/’

Divorce Act<

\
Family Orders a”ﬂ{ wNotably: authorization to communicate information when

Agreement Enforceme ) _
Assistance Act setting child support

Garnishment, - : -
Attachment and Pensio wNotably: priority ranking for support obligations
Diversion Act
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Amendments to the Divorce Act

NEWTERMINOLOGY

Parenting orders, decisioimaking
responsibility, parenting time, contact
orders and parenting plan
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Amendments to the Divorce Act

New terminology

Parenting time:
s.16.2DA

Parenting order :
s.2 and 16.1 DA
Decisioamaking
responsibility:
s.16.3 DA
Contact order: s2

and 16.5 DA

May deal with
parenting time,
decisionmaking
responsibility or

contact with the child

Parenting plan:
S.16.6DA

Daily decisions:
ss.16.2(2) DA

Major questions re: health, education,
culture, language, religion, spirituality,
significant extracurricular activities,

etc.
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Amendments to the Divorce Act

AAAAAAA

Who can
obtain a
parenting
order?

16.1 (1) A court of competent jurisdiction may make an order
providing for the exercise of parenting time or decismaking
responsibility in respect of any child of the marriage, on application

by
(a) either or both spouses; or

(b) a person, other than a spouse, who is a parent of the child,
stands in the place of a parent or intends to stand in the place
of a parent.

(2) The court may, on application by a person described In
subsection (1), make an interim parenting order in respect of the
child, pending the determination of an application made under
that subsection.

16.1 (3) A person described in paragrafWnb) thay make an
application under subsection (1) or (2) only with leave of the court.
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Amendments to the Divorce Act

Content of
parenting
orders

16.1 (4) The court may, in the order,

(a) allocate parenting timén accordance with
sectionm @;

(b) allocate decisiommaking responsibilityn
accordance with sectiom @B;

(c) includerequirements with respect to any means
of communicationthat is to occur during the
parenting time allocated to a person, between a
child and another person to whom parenting time
or decisiommaking responsibility is allocated; and

(d) provide for any other mattethat the court
considers appropriate.
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Amendments to the Divorce Act

pritores

Content of
parenting
orders
(continued)

16.1 (7) The order may authorize or prohibit the
relocationof the child.

16.1 (8)The order may require that parentiriogne or
the transfer of the child from one person to anotheg
supervised

16.1 (9) The order mayrohibit the removal of a child
from a specified geographic argathout the written
consent of any specified person or without a court
order authorizing the removal.
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Amendments to the Divorce Act

AAAAAAA

Decision -making
responsibility

2 (1)In this Act,

decisionmaking responsibilitymeans the responsibility for ]
makingg A AY A TAOI Yi RS OA aairyyhadudihgdr2 dzu
respect of

(a) health;
(b) education
(c) culture, languagereligionandspirituality; and

(d) significantextracurricular activities

16.3Decisioamaking responsibility in respect of a child, or any
aspect of that responsibility, may lalocated to either spouséo
both spousesto a person described in paragraphd@(M)b),0r to

any combination of those persons.
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Amendments to the Divorce Act

AAAAAAA

Parenting time

2 (1)In this Act,

parenting time means the time that a child of the marriage
spends in the care of a person referred to in subseatad (1),
whether or not the child is physically with that person during that
entire time;

16.2 (3) Unless the court orders otherwisa person to whom
parenting time is allocated under paragraghd(nva) bas
exclusive authority to make, during that time, d@yday decisions
affecting the child.
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Amendments to the Divorce Act

Contact order:
jurisdiction of court

2 (1)In this Act,

contact order means an order made under subsectiar®(1);
(ordonnance de contapt

6.1 (3)For greater certainty, if no parenting order has been made
In respect of a child, no application for a contact order may be

brought under this Act in respect of the child

16.5 (1) A court of competent jurisdiction may, on application by
a person other than a spouse, make an order providing for contact
between that person and a child of the marriage.

16.5 (3) A person may make an application under subsection (1) or
(2) only with leave of the courtunless they obtained leave of the
court to make an application under sectiond.
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Amendments to the Divorce Act

Contract order:
elements to
consider

16.5 (4) In determining whether to make a contact
order under this sectiorthe court shall consider all
relevant factors, including whether contact between the

applicant and the child could otherwise occiar

example during the parenting time of another person.

16.5 (5) The court may, in the contact order,

(a) provide for contact between the applicant and the child in
the form ofvisitsor byany means of communicatioand

(b) provide for any other matter that the court considers
appropriate
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Amendments to the Divorce Act

Parenting plan

wSaz2dzNDSY

16.6 (1) The court shall include in a parenting oraer
a contact order, as the case may bay parenting plan
submitted by the parties unless, in the opinion of the

court, 1t IS not In the best interests of the child to dq so

In which case the court may make any modifications to
the plan that it considers appropriate and include it in
the order.

(2) In subsection (1parenting planmeans a
documentor part of a document that contains the

elements relating to parenting time, decisiomaking
responsibility or contact to which the parties agree.

Ly SN Ol A O Gitpst/Awadvjustice.de.oafengdl A v 3 LI | v

df/parent/ppt-ecppp/form/form.html

G2 :


https://www.justice.gc.ca/eng/fl-df/parent/ppt-ecppp/form/form.html

Amendments to the Divorce Act

REAFFIRMED AND DEFINED
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Amendments to the Divorce Act

AAAAAAA

Obligation to
protect the
child from
conflict

7.1 A person to whom parenting time or deciston
making responsibility has been allocated in respect of a
child of the marriage or who has contact with that child
under a contact order shadixercise that time,
responsibility or contact in a manner that is consistent
with the best interests of the child

7.2 A party to a proceeding under this Act shall, to the
best of their abilityprotect any child of the marriage
from conflict arising from the proceeding
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Amendments to the Divorce Act

gt

Guiding principle:
the Interests of
the child

Primary consideration:

t he chil
security and well -
being

16 (1) The courtshall take into consideration only the
best interests of the child of the marriage making a

parenting order or a contact order.

&) When considering the factors referred to In
tf%e%tlon )Qh uft shall gipemary
O2ZYVAARSNI GAZY 102 GKS OKAfR

psycholoqical safety, security and wieding
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Amendments to the Divorce Act

pritores

Factors relating to interests of the child

5 ) _ b) the nature and strength_ 0 SIFOK &Ll
a)theOKAf RQaivery S 2F GKS OKAf RQEUILGIHESROESTol Rl |
0KS OKAf RQ&a | witheach spouse, his/her development and
development, such as the siblings and grandparents [NV SATESEA BRVAO KS

OKAf RQa Yy SSR andotherwho play an § eNEIEeIaE Al R niAR s =ReL =t

d) the history of careof
the child

important role in his/her life spouse
f oA ~ fy i KS Q@utardl, R Qa h) the ability and
%)reﬂefegcescgzs;ﬁxahdg ‘ linguistic, religious and P \Villingnessof each person
Aerakn G2 G spiritual upbringing and g) anyplanst 2 NJ U KS SRR RuE
and maturity, unless they IENERE NG LI care order woulld applyto care
; : Indigenous upbringing and for and meet the needs of
cannot be ascertained heritage the child

i) the ability and
willingness of each person

k) anycivil or criminal
proceeding, order,

to communicate and j) anyfamily violenceand condition, or measurdhat

cooperate in particular its impact is relevant to the safety,

with one another, on security and welbeing of
matters affecting the child the child
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Amendments to the Divorce Act

Past conduct

Old ss. 16(9) New ss. 16(5)

16 (9)In making an order under this section, 16 (5)In determining what is in the best

the court shall not take into consideration the interests of the child, the court shall not take

past conduct of any person unless the conduct into consideration the past conduct of any

IS relevant to the ability of that person to act as person unless the conduct is relevant to the

a parent of a child. exercise of their parenting time, decision
making responsibility or contact with the child
under a contact order.

This rule is designed to prevent conduct that was once judged immoral, such as adultery, fro

being taken into consideration. However, it does not exclude past conduct that is relevant to
FaaSaaAy3a GKS OFLI OAdGeée (2 LISNF2NY | LI NBY




Amendments to the Divorce Act

No equal shared parenting presumption

/é(! VOZY 0 SNJ Z 1+ g A U_YSééS) | RRNL
resumption of equal shared parenting under the
Ivorce Act. While some witnesses were in favour |of

a presumption, most were strongly opposed to it.
Creating such a presumption would have gone
against our commitment to ensure that each child's
best interests would alwa?/s be put fir€iven that
each child and each family's circumstances are
unique, courts need flexibility to tailor parenting
orders to the needs of each particular cheire

S8 5%

Hon. David Lametti, Minister of Justice

30 January 2019 (Hansard, House of Commons)
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Amendments to the Divorce Act

Undertaking from the
Department to amend
marginal note for ss.16 (6) In
order to eliminate any
possibility of seeing it as
encouraging the granting of
a presumption

Maxiumparentinrg-threParenting time

consistent with the best interests of the
child

16 (6) In allocating parenting time, the
court shall give effect to the principle that a
child should have as much time with each
spouse as Is consistent with the best
Interests of the child.
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Amendments to the Divorce Act

MESURES TO DE-
JUDICIALIZE RELATIONS
BETWEEN EX-SPOUSES

Definition, obligations and administrat'i‘:/é'lz' *
calculation of support :

e - _(__/‘ e
DAY - S\
- - A Y 7"'—’A "’\.
3 « r (-:ﬁ;' R, VA
. ,‘: ""‘ 5 .




29

Amendments to the Divorce Act

Over a period of 3 year§,1% of adult Canadians
(1M +) will have familyelated legal problems

20092010:32% of casemvolving access rights ano
support claimgemain in the justice system for at
least four years

In 201240- 57% of partiedo a family matter
representthemselves



30

Amendments to the Divorce Act

pritores

Family
dispute resolution
process

2 (1)In this Act,

WX 6

family dispute resolution processneans a process
outside of court that is used by parties to a family law

dispute to attempt to resolve any matters in dispute,
Including negotiation, mediation and collaborative law;



31

Amendments to the Divorce Act

AAAAAAA

Obligations of legal counsel

Former provision New provision

9 (2)Itis the duty of every barrister, 7.7 (2) Itis also the duty of everggal advisewho A
solicitor, lawyer or advocate who dzy RSNIi I 1Sa G2 FOu 2y | LISNA?2
undertakes to act on behalf of a under this Act

spouse in a divorce proceeding to (a) to encourage the person to attempt to resolve the

discuss with the spouse the matters that may be the subject of an order under this Act
advisability of negotiating the matters  through a family dispute resolution processiless the

that may be the subject of a support circumstances of the case are of such a nature that it would

order or a custody order and to inform  clearly not be appropriate to do $0
the spouse of the mediation facilities (b) to inform the person of théamily justice servicelsnown

known to him or her that might be to the legal adviser that might assist the person
able to assist the spouses in (i) in resolving the matters that may be the subject of an order

negotiating those matters. U__nd_er this AC_t, and_ N |
(i) in complying with any order or decision made under this

Act; and;
Ci2 AYTF2NY (GKS LISNBR2Y 2F (0KS

Inventory of GovernmenBased Family Justice Servidafps://www.justice.gc.ca/eng/fHdf/f|s-sjf/sch
rch.asp



https://www.justice.gc.ca/eng/fl-df/fjs-sjf/sch-rch.asp




